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	Abstract





	Introduction: This article examines the legal governance of traditional health practitioners within plural legal systems in Indonesia and China. Although traditional health practices function as living law rooted in customary knowledge, state regulation increasingly subjects them to licensing, standardization, and administrative control. This condition raises legal tension between customary norms and formal health law, particularly regarding professional recognition, legal authority, and protection of traditional knowledge within modern healthcare systems.

Purposes of the Research: The purpose of this study is to analyze and compare how Indonesia and China regulate traditional health practitioners within plural legal systems, focusing on licensing mechanisms, state recognition, and the position of traditional knowledge as living law under contemporary health governance.

Methods of the Research: This research employs normative legal research using a comparative law approach. The study applies statute and conceptual approaches to examine laws, regulations, and policy frameworks governing traditional health practitioners in Indonesia and China. Legal materials are analyzed qualitatively to identify governance models and normative gaps.

Results of the Research: The findings show that both Indonesia and China formally recognize traditional health practitioners but regulate them through state-centric licensing systems that marginalize customary governance. China integrates traditional practitioners into its national health system, while Indonesia maintains fragmented regulation with limited customary recognition. This study contributes novel insights by positioning traditional health practice as living law and proposing the need for sui generis governance models that reconcile legal pluralism with regulatory certainty.
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INTRODUCTION

Traditional health practitioners play a significant role in national health systems in Indonesia and China, particularly in providing accessible and culturally rooted healthcare services.1 In Indonesia, traditional health practices such as jamu, massage therapy, and herbal medicine are formally acknowledged within the national health framework and regulated through administrative licensing mechanisms.2 Similarly, China integrates Traditional Chinese Medicine (TCM) into its public healthcare system, supported by state institutions, formal education, and professional certification.3 Despite this recognition, the legal governance of traditional health practitioners in both countries remains predominantly state-centric and regulatory in nature.4

Existing legal frameworks largely emphasize licensing, standardization, and patient safety, while offering limited recognition of traditional knowledge as living law and collective customary heritage. Previous studies tend to approach traditional medicine regulation from public health or professionalization perspectives, overlooking the interaction between customary norms, legal pluralism, and modern regulatory systems. This article addresses this limitation by comparatively analyzing the legal governance of traditional health practitioners in Indonesia and China, with particular attention to how plural legal systems negotiate customary law, traditional knowledge, and state regulation. The study seeks to contribute to the development of a more integrative governance model that balances regulatory certainty with the recognition of traditional knowledge as a legitimate source of law.

LITERATURE REVIEW


	Traditional Health Practitioners and Traditional Knowledge




Scholarly literature consistently recognizes traditional health practitioners as primary custodians of traditional knowledge developed through long-standing cultural practices, empirical experience, and community-based transmission. Traditional health knowledge is generally characterized by collective ownership, oral and experiential transfer across generations, and deep integration with local belief systems, cosmology, and social structures.5 Rather than being individual intellectual property, such knowledge functions as communal heritage governed by customary norms and social obligations. In Indonesia, traditional health practitioners including herbalists, traditional massage therapists, and other indigenous healers are closely linked to local wisdom (Kearifan Lokal) and Customary Law (Hukum Adat). Indonesian legal policy acknowledges this reality by recognizing traditional health practices as part of the national health system, while simultaneously subjecting practitioners to administrative regulation and licensing. However, this recognition remains largely functional and regulatory, with limited substantive acknowledgment of traditional knowledge as living law or collective customary rights. In China, traditional health practitioners operating within Traditional Chinese Medicine (TCM) are supported by a long history of state recognition, institutionalization, and formal education.6 Traditional knowledge related to acupuncture, herbal medicine, and therapeutic techniques is systematically codified and incorporated into national health governance.

Despite this strong institutional support, the governance of traditional health knowledge in China is predominantly centralized and state-driven, leaving minimal legal space for community-based customary norms or plural legal interpretations. Comparatively, both Indonesia and China demonstrate a tension between traditional knowledge as a living, community-based normative system and modern legal frameworks that prioritize standardization, professionalization, and regulatory control. Traditional health practitioners in both countries therefore operate within plural legal systems, navigating between customary norms, state health regulation, and modern professional standards.7 This condition highlights the need for legal governance models that not only regulate practice and ensure patient safety but also recognize traditional knowledge as a legitimate source of law and cultural authority.


	Pluralism and Living Law in Health Governance




Legal pluralism theory emphasizes the coexistence of multiple normative orders within a single legal system, including state law, customary law, religious norms, and community-based rules.8 Within this framework, traditional health practices are widely understood to be governed by living law—unwritten norms that derive legitimacy from social acceptance, cultural continuity, and communal enforcement rather than formal legislation.9 Scholars of living law argue that compliance with such norms is maintained through trust, reputation, and shared belief systems, particularly in healthcare practices rooted in tradition. In Indonesia, the influence of living law in traditional health governance is implicitly recognized through constitutional and statutory frameworks. Article 18B paragraph (2) of the 1945 Constitution acknowledges the existence of customary law communities and their traditional rights, providing a normative foundation for legal pluralism. In the health sector, Law Number 17 of 2023 on Health formally recognizes traditional health services (Pelayanan Kesehatan Tradisional), which are further regulated through ministerial regulations governing traditional health practitioners and facilities.10 Although these regulations acknowledge traditional practices, governance remains predominantly administrative, emphasizing licensing, standardization, and supervision rather than the normative authority of customary law.

China similarly operates within a plural legal reality, although expressed differently. Traditional Chinese Medicine (TCM) is explicitly recognized under national legislation governing healthcare and traditional medicine.11 The legal framework integrates TCM into the state health system through institutionalization, education, and professional certification. However, the governance model is highly centralized, with traditional practices regulated primarily through state law and administrative control. While traditional norms and cultural legitimacy continue to influence public trust and utilization of TCM, customary or community-based legal orders are largely subsumed under formal regulatory structures. Comparatively, both Indonesia and China demonstrate how living law continues to shape access, legitimacy, and patient trust in traditional healthcare, despite the dominance of state regulation.12 Existing literature highlights that state law often marginalizes living law by treating it as cultural background rather than a normative system with regulatory authority.13 This marginalization risks weakening community-based governance mechanisms and reducing traditional health practitioners to mere subjects of administrative control. Therefore, effective health governance in plural legal systems requires a legal approach that accommodates living law alongside formal regulation, ensuring that customary norms remain a meaningful component of healthcare governance rather than symbolic recognition alone.


	State Regulation of Traditional Health Practitioners




State regulation of traditional health practitioners in both Indonesia and China is primarily driven by public health objectives, particularly patient safety, quality control, and professional accountability.14 Contemporary legal scholarship notes that traditional health practices, once governed mainly by community norms and customary authority, are increasingly incorporated into formal regulatory systems through licensing, registration, and state supervision. In Indonesia, the regulation of traditional health practitioners is grounded in Law Number 17 of 2023 on Health, which explicitly recognizes traditional health services as part of the national health system.15 This recognition is operationalized through ministerial regulations governing traditional health practitioners, requiring registration (Surat Tanda Registrasi Tenaga Kesehatan Tradisional), licensing (Surat Izin Praktik Tenaga Kesehatan Tradisional), and compliance with defined service standards.16 These regulatory instruments aim to ensure legal certainty, protect patients, and prevent malpractice. However, scholars observe that such administrative formalization tends to prioritize technical and procedural compliance over the recognition of traditional knowledge as a community-based normative system. As a result, traditional health practitioners are increasingly positioned as regulated service providers rather than custodians of living law.

China presents a contrasting yet equally state-centric model. Traditional Chinese Medicine (TCM) is comprehensively regulated and institutionally integrated into the national healthcare system through dedicated legislation, national development plans, and professional accreditation frameworks. The Chinese regulatory approach emphasizes standardized education, certification, and state oversight, enabling TCM practitioners to operate within hospitals and public health institutions alongside biomedical professionals. While this model provides strong legal certainty and institutional legitimacy, academic critiques highlight that the centralized governance structure leaves limited room for customary or community-based regulation. Traditional health knowledge is largely transformed into codified, state-controlled medical expertise.

Comparatively, both Indonesia and China demonstrate regulatory convergence toward bureaucratic governance models that emphasize safety, standardization, and accountability. Although these frameworks contribute to public trust and professional legitimacy, they also risk eroding the flexible, adaptive, and community-oriented nature of traditional health practices. Excessive bureaucratization may marginalize customary norms, reduce practitioner autonomy, and weaken the role of living law in healthcare governance.17 This tension underscores the need for regulatory approaches that balance state oversight with respect for traditional knowledge systems as socially embedded and legally meaningful practices within plural legal systems.


	Sui Generis Protection of Traditional Knowledge




Academic discourse widely acknowledges the structural limitations of conventional intellectual property regimes in protecting traditional knowledge, particularly in the field of traditional health practices. Patent and copyright systems are designed to protect individual, novel, and time-limited creations, making them fundamentally incompatible with traditional health knowledge characterized by collective ownership, cumulative development, intergenerational transmission, and cultural embeddedness. As a result, many scholars argue that reliance on standard intellectual property law risks excluding traditional health practitioners and communities from meaningful legal protection.18 In response to these limitations, sui generis legal protection models have been proposed to accommodate the distinctive nature of traditional knowledge. Such models emphasize collective rights, community recognition, benefit-sharing mechanisms, and the preservation of cultural integrity. In Indonesia, discussions on sui generis protection of traditional knowledge are reflected in policy debates and legislative instruments addressing traditional knowledge and cultural expressions. However, existing legal frameworks remain fragmented, as protection mechanisms for traditional knowledge are largely separated from health regulation and practitioner governance. Traditional health practitioners are regulated primarily under health law, while traditional knowledge protection is addressed through intellectual property or cultural heritage frameworks, resulting in weak legal integration.

China similarly faces challenges in aligning traditional knowledge protection with health governance.19 Although Traditional Chinese Medicine is institutionally protected and promoted, the legal approach predominantly relies on codification, state ownership, and administrative control rather than community-based or sui generis rights.20 Traditional health knowledge is transformed into standardized medical knowledge, leaving limited legal recognition for collective customary ownership or benefit-sharing arrangements. Scholars note that this approach prioritizes national interests and innovation policy over the protection of traditional knowledge as living law.

Comparatively, both Indonesia and China demonstrate that the absence of integrated sui generis protection within health governance frameworks leads to fragmented and incomplete legal protection. Sui generis models are often discussed normatively, without being operationalized within licensing systems, practitioner regulation, or healthcare delivery structures. This fragmentation fails to address the practical realities of traditional health practice, where knowledge, practitioner identity, and community norms are inseparable.21 Therefore, effective legal governance requires the integration of sui generis protection mechanisms into health regulation, ensuring that traditional health practitioners are recognized not only as regulated service providers but also as legitimate holders and transmitters of traditional knowledge within plural legal systems.


	Research Gap and Conceptual Contribution




Despite extensive literature on traditional knowledge, legal pluralism, and health regulation, comparative legal studies examining the governance of traditional health practitioners within plural legal systems remain limited. Existing research tends to separate discussions on customary law, professional licensing, and intellectual property protection, without offering an integrated governance perspective. This study fills the gap by comparatively analyzing Indonesia and China, positioning traditional health practitioners at the intersection of living law, state regulation, and sui generis protection. By doing so, the article contributes a holistic legal governance framework that bridges customary norms and modern regulatory systems.

METHODS OF THE RESEARCH

This study employs normative legal research, as the analysis focuses on legal norms governing the governance of traditional health practitioners within plural legal systems. The research applies a comparative law approach by examining Indonesia and China, combined with a statute approach to analyze relevant legislation and regulatory frameworks, and a conceptual approach to explore theories of legal pluralism, living law, and traditional knowledge protection. Legal materials are collected through documentary research, including laws, policy documents, and scholarly literature.22 The analysis is conducted using qualitative legal analysis to identify regulatory patterns, normative gaps, and governance models.

RESULTS AND DISCUSSION

This section presents the findings on the legal governance of traditional health practitioners in Indonesia and China, focusing on licensing, professional recognition, and the protection of traditional knowledge. The analysis evaluates how state law interacts with customary norms and living law, highlighting differences and similarities between the two countries’ approaches. The discussion is structured around three key elements: recognition and licensing of practitioners, institutional frameworks, and the integration of traditional knowledge into legal governance.23

Table 1. Comparative Legal Frameworks for Traditional Health Practitioners









	Aspect
	Indonesia
	China





	Legal Basis
	Permenkes Yankestrad Komplementer 2020, UU Kesehatan, STRTKT & SIPTKT
	Law on Traditional Chinese Medicine 2017, Licensing Regulations, Professional Certification



	Practitioner Recognition
	Formal licensing via STRTKT (Registration) and SIPTKT (Practice License); recognizes community-based practices24
	National certification through TCM colleges and state registration; full integration into healthcare system



	Practice Setting
	Griya Sehat: community clinics, public or private; must have operational permit issued by district/city health office
	TCM hospitals, clinics, and community centers; state supervision mandatory25



	Licensing Scope
	Individual practitioner licensing suffices for independent practice; operational permit tied to clinic ownership
	Centralized licensing for hospitals and individual practitioners; separate practitioner and institutional approvals



	Integration of Customary Law
	Limited formal recognition; customary practices inform practice but not embedded in law
	Minimal legal space for customary or community norms; TCM law focuses on standardized practice



	Aspect
	Indonesia
	China





Source: Adapted from Indonesian Ministry of Health Regulations (2020) and Chinese Law on Traditional Chinese Medicine (2017).


	Recognition and Licensing of Practitioners




The findings indicate that both Indonesia and China formally recognize traditional health practitioners; however, such recognition is operationalized through markedly different legal mechanisms that reflect distinct governance models. In Indonesia, recognition is primarily implemented through an individual-based licensing system, namely the Surat Tanda Registrasi Tenaga Kesehatan Tradisional (STRTKT) and Surat Izin Praktik Tenaga Kesehatan Tradisional (SIPTKT).26 These instruments grant legal authority to practitioners to provide traditional health services, while Griya Sehat are subject to separate operational permits regulating facilities and institutional ownership. This regulatory structure demonstrates a hybrid approach: traditional health practices are formally regulated by the state, yet many community-based and customary practices continue to operate informally within local social norms. This Indonesian model reflects a partial accommodation of living law. While state law provides administrative recognition and supervision, it does not fully incorporate customary authority or collective recognition of traditional knowledge holders. As a result, traditional health practitioners navigate a dual normative space—complying with formal licensing requirements while simultaneously maintaining legitimacy through community trust and customary norms. In contrast, China adopts a highly centralized and institutionalized regulatory framework for traditional health practitioners, particularly within the system of Traditional Chinese Medicine (TCM).27 Practitioners are required to undergo state-certified education, standardized training, and professional registration before being authorized to practice.28 This model emphasizes uniform standards, scientific validation, and integration into the national healthcare system. Although effective in ensuring regulatory certainty and professional accountability, it significantly limits the role of customary norms and community-based validation mechanisms. Comparatively, the two systems illustrate a fundamental tension between state-centered licensing and community-based traditional practice. Indonesia allows greater normative plurality in practice but lacks strong legal integration of customary authority, while China achieves regulatory coherence at the expense of legal pluralism. This comparison highlights how licensing regimes can function either as instruments of inclusion or as mechanisms that marginalize living law, depending on how they engage with traditional knowledge and community governance structures.


	Institutional Frameworks and Oversight




The findings indicate that China’s institutional framework for traditional health practitioners is grounded in specific legal instruments that formalize the governance of Traditional Chinese Medicine (TCM).29 The most fundamental legal basis is the Law of the People’s Republic of China on Traditional Chinese Medicine (TCM Law), promulgated on 25 December 2016 and entering into force on 1 July 2017, which provides a nationwide statutory framework for the development, regulation, and institutional integration of TCM within the healthcare system. Under this law, all TCM practitioners are required to qualify through standardized education, pass professional examinations, and obtain appropriate licensure before engaging in practice, reinforcing regulatory coherence and professional accountability. In addition to the TCM Law, implementing regulations such as the Regulations of the People’s Republic of China on Traditional Chinese Medicine (2014) require that TCM institutions must meet prescribed standards and obtain licenses before providing services. Article 11 explicitly mandates that a practitioner of traditional Chinese medicine must pass a qualification examination and obtain a registered doctor’s license before lawful practice, underscoring the formalized professionalization of traditional health practitioners.

China’s centralized institutional oversight is further reflected in policy reforms intended to strengthen licensure and clinic management. For instance, a 2017 reform package expanded provisions for TCM practitioner examinations and clinic registration, allowing practitioners to open clinics after legal registration with local TCM authorities, while supervisory departments ensure compliance with address, service scope, and equipment standards within specified timelines. These reforms contribute to significant institutional control and standardization, enabling a uniform nationwide regulatory regime that integrates TCM into the broader health system.

In contrast, Indonesia operates a more decentralized oversight framework where operational permits for traditional health facilities (Griya Sehat) are issued by district/city Health Offices in accordance with Law Number 17 of 2023 on Health and related Ministry of Health regulations. While the Ministry provides national policy direction, local authorities play a prominent role in licensing and supervision, resulting in varying enforcement and oversight capacity across regions. This decentralized model allows localized adaptation but tends to produce fragmented governance. When viewed through a legal pluralism lens, China’s centralized, statute-based regulatory architecture affords clear institutional authority and uniform oversight but limits flexibility for community-based norms. Indonesia’s model, by contrast, permits a degree of pluralistic interaction between state regulation and local customary practices, yet it suffers from coordination issues and inconsistent enforcement. The juxtaposition of these models illustrates the trade-off between regulatory certainty and pluralism in the governance of traditional health practitioners within plural legal systems.


	Protection of Traditional Knowledge and Sui Generis Approaches




The findings indicate that neither Indonesia nor China currently possesses a comprehensive sui generis legal framework that fully protects traditional knowledge embedded in traditional healthcare practices.30 In both jurisdictions, traditional knowledge is recognized functionally through regulation of practitioners and services—rather than substantively as a form of collective customary right or living law. In Indonesia, traditional health knowledge continues to inform daily medical practice within communities and remains deeply embedded in local customs and intergenerational transmission.31 Constitutional recognition of customary law communities provides a normative foundation for protecting traditional knowledge; however, in practice, such knowledge is legally subordinated to state-centered health regulation. Existing health laws and ministerial regulations prioritize practitioner licensing, service standards, and patient safety, while mechanisms for recognizing collective ownership, customary authority, or benefit-sharing related to traditional knowledge remain underdeveloped. As a result, traditional knowledge is treated as ancillary to regulated practice rather than as an autonomous normative system deserving distinct legal protection. In China, the protection of traditional knowledge related to healthcare is closely linked to the governance of Traditional Chinese Medicine (TCM).32 The Law of the People’s Republic of China on Traditional Chinese Medicine (2016) emphasizes standardization, professional education, certification, and institutional integration of TCM within the national health system. While this approach effectively preserves and promotes traditional medical knowledge at the national level, it does so through codification and state control. Consequently, community-held knowledge, informal transmission, and customary governance mechanisms receive minimal legal recognition. Traditional knowledge is transformed into formalized medical expertise, limiting acknowledgment of its collective and customary dimensions.33

Comparatively, both systems demonstrate a reliance on administrative and professional regulatory frameworks rather than sui generis protection tailored to the unique characteristics of traditional knowledge. Legal scholarship suggests that sui generis mechanisms could bridge this gap by formally recognizing collective knowledge holders, ensuring fair and equitable benefit-sharing, and integrating customary norms into modern health governance structures.34 Such an approach would allow traditional health practitioners to be recognized not only as licensed service providers but also as legitimate custodians of traditional knowledge within plural legal systems. The absence of integrated sui generis protection in both Indonesia and China highlights a critical governance gap. Without legal instruments that connect traditional knowledge protection with practitioner regulation and health governance, traditional knowledge remains vulnerable to marginalization, misappropriation, and loss of its normative authority.35 This finding reinforces the need for a holistic legal governance model that harmonizes state regulation, legal pluralism, and sui generis protection to ensure the sustainability of traditional health practices.


Table 2: Comparative Sui Generis Protection and Integration

of Traditional Knowledge (2025)









	Aspect
	Indonesia (2025)
	China (2025)





	Legal Recognition of Knowledge
	Indirectly recognized through licensing of traditional health practitioners (STRTKT & SIPTKT) under health law; traditional knowledge not legally established as collective rights36
	Traditional Chinese Medicine (TCM) governed by national law emphasizing standard education and certification; community knowledge not legally recognized as collective customary law



	Community Ownership
	Customary practices inform practice but are not recognized as collective legal rights; traditional knowledge integrated informally into practice but not explicitly protected by law
	Community-held traditional knowledge subordinated to centralized regulation; TCM knowledge treated as formalized medical expertise under state control



	Sui Generis Approach
	Not yet implemented; academic proposals exist for sui generis legal protection
	Not implemented; legal protection mainly through standardization frameworks and patent/IP regimes



	Integration with Health Law
	Partial integration: traditional health practices recognized in licensing systems; living law secondary to formal state regulation
	High integration: TCM widely integrated into national healthcare system via Law on Traditional Chinese Medicine (2016) and implementing regulations; however, community norms not legally institutionalized



	Number of Traditional Health Practitioners
	558 traditional health practitioners formally registered in Indonesia as part of the health workforce (2025)
	>1,000,000 Traditional Chinese Medicine personnel expected by 2025, integrated broadly into healthcare institutions37





Table 2 Source: Data on Indonesia health workforce including traditional health practitioners (Kemenkes/BPS, 2025), National Administration of Traditional Chinese Medicine plan projecting TCM personnel figures by 2025.

CONCLUSION

This study concludes that the legal governance of traditional health practitioners in Indonesia and China remains predominantly state-centered, with regulatory frameworks prioritizing licensing, administrative control, and public health supervision over the substantive recognition of traditional knowledge as living law. Indonesia demonstrates a more pluralistic orientation through the acknowledgment of community-based practices and decentralized licensing mechanisms; however, regulatory fragmentation and the absence of a dedicated sui generis framework continue to limit effective legal protection of collective traditional knowledge. China, by contrast, provides strong regulatory certainty through centralized integration of traditional medicine within the national health system, yet offers minimal legal accommodation for customary norms and communal knowledge ownership. These findings indicate the practical need for an integrated governance model that reconciles legal pluralism with regulatory certainty by embedding sui generis protection of traditional knowledge within practitioner licensing and health governance systems. Such an approach would enhance legal certainty, safeguard cultural sustainability, and support fair benefit-sharing for traditional knowledge holders.
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